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Judicial Restraint
By Arnold Fishrnan the case law, When it amends a statute and  another pancl of the Appellate Division held

As o liberal, T fend
to side with those whoe
think our laws are living
documents. Courts must
interpret the law in light
of present day reality,
rather than  seelang
the original intent of
the drafiers, I never understood the utility

of asking what Madison would think of

the Internet, nanotechnology, or genetie
engineering, There is no conceivable way
that the founding fathers could have an
intent concerning these totally unanticipated
revolutionary  scientific  breakthroughs,
Autempting to divine their will on such
subjects is hubris at best and disingenuous
at worst.

Recently a panel of ow Appeliate
Diviaion has almest convinced me to change
my mind. Seventeen years ago, State w
DiSoma, 262 N.J. Super. 375 (App. Diw
1993) decided that a prior refusal to submit
to a breath test in violation of NISA 39:4-
50.4 does not enhanee 2 subsequent violation
of NJSA 39:4-50 driving while intoxicated.
While most of the opinion dwelled on the
meaning of the words “under this section,”
admittedly, part of its rationale was that since
the refusal statuie required its clements to be
proven only by the civil—probable cause
to believe—slandard, such findings could
not logically or constitutionally be used to
enhance a violation that had to be proven
beyond a teasonable doubt. Since DiSotha,
knowledgeable attorneys have heen advising
their clients to plead guilty to the refusal in
exchange for a dismissal of the DWI, This
advice was sound because, the next time
they were convicted of driving drunk that
conviction would not count. Recognizing
the penal nature of the refusal statute, our
Supreme Court, rather than striking the law,
saved it by elevating the burden of proof i
the *eriminal—beyond a reassnable doubt
standard. (Holding agide the risk of jail,
in most cases, the penalties for refusing to
submit to a breath test are indistinguishable
from those of OWI, and in somc cases even
more severe.} That case, State v. Cummings,
184 N.J. B4 (2005} is now five years old. In
those intervening years, the refusal statute hag
been amended many times. The Legislature
is deemed to have perfect knowledge of

does not address a court’s interpretation, it
is acceding to that interpretation. Therefore,
DiSoma was well settled law,

In State v. Ciancaglini {A2785-08T4)
Approved For Publication January 7, 2010,

e

that now a prior refizsal does in fact enhance
a subzequent DWL Our trial courts are
presently strugglting with how to deal with this
opinion. Does it apply to all refusals, refusal
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By Michas! V.
Marlden

I still remember my first Young
Lawyer Meeting. Casey Price, forever
the voung lawyer, was running the
show. As 1 sat there enjoying the free
lunch, Casey called me out — “Why
are you here?” Startled, [ looked at
Casey quizzically, kind of like the
way & puppy looks at vou when you
ask him to sit. 1 thought about the
question for & second and although
the free pizza was nice, I didn’t have
a diteot answer. Did L atiend the lunch
to meet other young attarneys, fresh
out of a clerkship or law school?
id T attend to become mvolved in
our local bar association and work
with other attormeys on projects
and events that would benefit our
community? Or did I seck attorneys
that T could beunce questions off of
as I pained experience in the practice
of law? Although I dodped Casey™
question as artfully as possible (it
was the pizza), [ now know that it
was all of the above.

Before I was  born, my
grandfather, the Honorable Thomas M.
Madden, U.5.D.1, once held the prestigious
position of Camden County Bat President.

Young Lawyer Corner

Why Not Join the YLC?

Although T never kmew ty pgrandfather,
1 kmow he understood the importance of
attorneys becoming involved in their local
bar associations early on in their profession.
The Young Lawyer Commuittee provides that
opportunity. Froma practical standpoint, there
iz absolutely no reason why newly admitted
attorneys should not join the bar association.
Quite simply, the YLC opens doors for new
aftorneys, even young associates practicing
at same of our larger firms. Over the course
of the last seven years, I have met some of rmy
greatest friends and cmost trusted colleagues
through the ¥ LC. Initially, emails and phone
calls with the many YLC members revolved
around troublesome questions of law that
cach of us, some more than ofhers, were
dealing with, Now, the emails and phone
calls begin with talle of our families and end
with the issue of where our next YLC happy
hour will be held.

The YLC alzo provides the opportunity to
work on numerous community projects. Each
year the YLC sponsors a Halloween Party
and Easter Party for disadvantaged children
at the Anna Sample House in Camden. It’s
amazing how a few hours on a Saturday
can generate such fantastic smiles from the
childien and their families as they enjoy
pizza, candy and a little magic from Lorenzo!
The YLC also assists with the Bars Annual
Children’s Christmas Breakfast & Party and
Annual Children's Picnic, amazing cvents
that continue to provide local disadvantaged
children and their familics with a day of fun-
filled excitement and memories. As young
attorneys practicing in Camden County, there

is not enough emphasis on becoming involved
in our community. It is our responsibility
1o give back and what better way to do so
than through the Bar Association? Trust me,
attend just one of these cvents and you'll see
that a fow hours on 2 Saturday truly makes a
difference to these children.

I am excited to commence the next year
as the YLC Trustee and T hope that more of
our voung attorneys witl join the YLC io
see exactly what we have to offer. Not only
do I guarantee that new friendships and
business relationships will be forged, but 1
also guarantee that you will actually enjoy it.
We have a fantastic group of young attorneys
that are all excited about the upcoming year.
And, for the first time, the YI.C created an
annmal Scholarship fund benefiting the Lare
School,.a local non-profit special education
school, serving students with a wide range
of moderate to severe disabilities. Our
schaolarship drive culminates with a Lobster
Bake at the Tap Room on September 11,
2010. So please save the daie as this event is
open to all members af the Bar, their friends
and their families.

By becomitg involved in the YLC, you
not only help vourself grow professionally,
but vou also hecome part of an exeiting and
hardworking association working together
to better our profession and the community
we live in. So, ag we start this new year, [
thank past chairman, Adam Gersh, for the
awesome leadership over the past year and
look forward {o seeing new friends and old
on the first Tuesday of every month at noon
at Bar Headquarters, Lunch is on us!
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convictions occurring afier Cummings, or
just convictions after Clancinglini? It was
applied to unfortunate Wr. Ciancinglini. If
" the Legislature had done it, it could only be
applied prospectively to avoid its being an
ex post facto law. The opinion creates some
rcal problematic situations. If a person is
convicted of both DWI and tefusal ansing
from a single operation, is he a third the
next time? If he has a prior DWI or refusal,
and his next time is a DWI and refusal is
he a second and a third? If so, if the court
convicis on the rcfusal charge before the

DWI the defendant goss to jail and the other
way he does not. If a person had a successful
Post Conviction Relief application with
reapeet to a prior DWI and didn't attack the
companion refusal because it didn't eount,
what then? Since an illegal sentence can be
corrected at any time, should the State move
lo rcopen every sentence where there was
an uncounted refusal? These anomalies, and
others yet to emerge, militate against a court
disregarding the wisdom of the legislature
and stare decisis to effect a radical change in
the law no matter how heneficial it considers
the change to be, | would argue that since
bath DiSotna and Ciancaglini are Appellate

Division opinions a ttial court is free to apply
the one it considers best reasoned, and that
DiSema is the one te follow.

Letsshift gears. Thisisthe lastissue of The
Barrister bofore the summer break, Around
here the winter is too long. It wears me out,
I think winter should start on Christmas Eve
and end the day after the Now Year, It should
snow that entire period of time and get it all
out of itg system. T love the lazy hazy days
of summer. Tt is a time for reflection, an
opportunity Lo realign your sails and chart a
new course. We can ask purselves where we
are headed and how we expect to got there,

Have a great summer! See you in Sepiember.




